IV. Rules Governing Property Transactions

With regard to the regulations of real estate market, there are currently two pieces of legislation in China, ie the State Council Regulations and the Urban Real Estate Law adopted in 1994. In China's law making practice, very often a piece of legislation which is called law is enacted first by the NPC or its Standing Committee, and then a set of regulations is adopted by the State Council or the relevant Ministries under the State Council. Sometimes, regulations adopted by the State Council may be adopted prior to the adoption of the law by the NPC. The policy behind this approach is to gain experience from the implementation of the regulations before the adoption of the law, for the law once enacted should not be changed frequently. In the case of the legislation on the real estate market, the Chinese government took the second approach. It should be noted however that the adoption of the Law does not repeal the regulations previously adopted by the State Council. In case of any conflict, the Urban Real Estate Law prevails. 

When the Urban Real Estate Law (Draft) was being considered by the Standing Committee of the NPC, Mr Ye Rutong, Vice-Minister of Construction gave explanation on the Law (Draft). He stressed that the fundamental principles of the Law included "adhering to the State monopoly on the primary market of land in urban areas to avoid the drain of land resources; and reinforcing the management of the development and exchanges of real estates to establish a normal real estate market mechanism."

The most important aspect of real estate transactions in China is obtaining land use right. Without land use right, the aboveground objects would be of very little, if any, value. There are two ways to secure land use right, ie by granting and allocation. In both cases, the land use right may be granted by the government at city or county level on behalf of the State. The fundamental difference between the two methods is the intended use of the land. Land use right may be allocated for the following uses:

1. by State organs or for military purposes;

2. urban infrastructure or public facilities;

3. projects of energy, communications or water conservancy, etc. which are selectively supported by the State; and

4. other purposes as provided by the laws, administrative regulations and rules.

From the wording of the Urban Real Estate Law, it is clear that only for State-supported projects and public works, may land use right be allocated by local governments. According to the method of allocation of land use right, land users are required to pay compensation or resettlement fees but land use right may be allocated on a gratuitous basis. In addition, except in the case of land use right by grant, land use right obtained through the mode of allocation may not be restricted to a specific term unless the laws, administrative regulations or administrative rules provide otherwise. Nevertheless an important restriction on the land use right obtained through the method of allocation is provided in Article 39 of the Urban Real Estate Law that such land use right may not be transferred unless appropriate approval is obtained and the transferee has to comply with all the procedures for the granting of the land use right and pay the State a granting fee thereof. Therefore only land use right obtained by granting are transferable in the secondary market.

The land use right of State-owned land may be granted to land users for a specific term. In return, the users must pay the State a granting fee for the land use right. In case the land involved belongs to collectives, the land must be first requisitioned by the State and converted to State-owned land before directly granted to land users. Other conditions with regard to granting of land use right include the observance of urban development plans and procedures concerning approval by local governments.

The Urban Real Estate Law stipulates that land use right may be granted through auction, bidding or agreement between the parties concerned. Clearly the methods of auction and bidding are preferred under the law to the mode of agreement between the parties. The reason behind this policy is the government's concern that if the matter is left to the parties to determine, the land use right fee may not be fully assessed. Article 12 therefore stipulates that where the fees for granting land use right are determined by agreement between the parties concerned, the fee must not be lower than the prescribed lowest price as determined in accordance with the provisions of the State. Consequently, the land user and the land administration department of the local government in question must enter into a contract in writing. Such a contract should afford both parties the right for compensation in case one party breaches the contract. For instance, after the local government and the land user concluded a contract and the land user has paid the fee, if the local government fails to provide the land under the contract, the land user is entitled to rescind the contract, to get the paid fee back and to claim compensation. Like contracts in respect of other matters, a contract for granting land use right may be modified upon consent of the parties involved.

The Urban Real Estate Law requires that a contract for granting land use right must specify the maximum number of years for using the land which is prescribed by the State Council. Although the Law does not stipulate in detail the maximum term of land use right, the State Council Regulations provide the maximum term of land use right to be determined in the light of the purposes as follows:

1. seventy years for residential purposes;

2. fifty years for industrial purposes;

3. fifty years for the purposes of education, science, cultural, public health and physical education;

4. forty years for commercial, tourist and recreational purposes; and

5. fifty years for comprehensive utilization or other purposes.

In practice, the above guidelines are followed strictly. Under the Urban Real Estate Law, land users may apply for an extension of the contract one year prior to the expiration of the contract for granting land use right. Once the application is approved, both parties should enter into a new contract. If land users do not apply for such an extension or the application has been refused, the land use right will be reclaimed by the State without compensation. Local governments are prohibited from recovering the land use right before the contract expires. In case of special circumstances as required by the interest of the public, the State may redeem the land and pay appropriate compensation to the land user. The case of McDonald's and Beijing Oriental Plaza illustrates when land use rights will be redeemed by the State.

The obtaining of the land use right is the first step for the development of real estate. After land users have acquired the land use right, they must carry out the development strictly in accordance with urban planning, land use purpose and time limit for starting the development as stipulated in the contract for granting the land use right. Land developers must carry out the land development in accordance with schedule. In case the start of land development project is delayed for one year, a fee of not more than 20% of the land use right fee will be imposed. In case two years have elapsed without having the land in question developed, the land use right will be redeemed by the government without compensation. Under the Urban Real Estate Law, only events of force majeure or acts of government may be considered as justifiable reasons for the delay of the land development project. This provision represents a progress in the law making in China. The State Council Regulations only requires land users to carry out land development projects in accordance with the contract and city plan. The practice demonstrates that without a monetary requirement, land developers may hold the land development right without developing the land and wait for an opportunity to sell the land development right for a good price. The purpose of the Urban Real Estate Law is to ensure that land developers would not hold land use right for speculation.

Holders of land use right may make investment with such right in Chinese-foreign equity joint ventures or Chinese-foreign contractual joint ventures or other kinds of enterprises. The Urban Real Estate Law represents a departure from the State Council Regulations in so far as the form of land development entity is concerned. Article 3 of State Council Regulations provides that any company, enterprise, other organisation and individual within or outside China may, unless otherwise provided by the law, obtain the right to use land and engage in land development, utilization, and management. In other words, both entities and individuals may take up land development projects. Nevertheless, the Urban Real Estate Law requires a real estate development enterprise to satisfy the following conditions:

1. to have a name and institutional structure of its own;

2. to have a fixed premises for business operation;

3. to have registered assets conforming to the provisions of the State Council;

4. to have sufficient professional and technical personnel; and

5. other conditions as provided by the law, administrative regulations and rules.

Thus, individuals will be unable to satisfy these conditions and therefore be excluded from developing real estate development projects in their own capacity. The intention to exclude individuals from carrying out real estate development project is clear, for the Law also provides for the application for the establishment of such enterprises. 

With regard to the transfer and mortgage of real estate, the ownership of the house concerned and the land use right to the house site must be transferred or mortgaged together. The transfer of real estate refers to the change of ownership through sale, donation or other legal means. The transfer of real estate may be conducted upon the completion of construction of the houses or prior to the construction of the houses. In the latter case, it is called pre-sale. For pre-sale of commercial premises, the land developer must have paid all the fees for obtaining the land use right and have obtained the certificate of land use right. Other conditions include a permit for construction project planning; at least 25% of the funds for the development of the project having been made; and registration with the department of property administration of the local people's government at or above the county level. Having satisfied the above conditions, a certificate of permission for the pre-sale of commercial premises will be issued to the land developer after verification. 

Due to the opening up of the real estate market in China, some provinces tried to attract foreign investors by setting the land prices at an unrealistically low level. In order to stop these under-value transactions and have the land fully utilized, the Chinese government adopted a land value appraisal system. The Tentative Procedures on Administration of Appraisal in the Urban Real Estate Market (the "Urban Real Estate Appraisal Procedures") were promulgated in 1992 to strengthen the administration of appraisal in the urban real estate market; safeguard the legal rights and interests of the State, collectives and individuals; and promote the healthy development of the urban real estate market. The Real Estate Law reiterates the importance of the appraisal system in Article 33, which stipulates that the State will adopt an appraisal system for real estate prices. The appraisal of real estate prices should adhere to the principles of justice, fairness and openness, and be carried out according to the technical standard and appraisal procedures prescribed by the State. With regard to the qualification of the appraisers, they are required to obtain a certificate issued by the State.

The Urban Real Estate Appraisal Procedures apply where it is necessary to determine the value or price of real estate within urban planning areas. The Administration of Construction is responsible for the interpretation of the Procedures. The Administration of Construction is responsible for the administration of real estate appraisal whereas the land administration authorities are responsible for those within its administrative region. In addition, a real estate appraisal organisation is set up by the administrative department as the functional organisation for appraisal work. Other real estate appraisal offices can only undertake appraisal work after obtaining a business license issued by the Administration of Industry and Commerce.

A party may apply to the real estate appraisal organisation or appraisal office for conducting an appraisal. If the real estate transaction, leasing, bestowal or removal with compensation involves State tax collection, and compensation or damages granted by the people's government, the appraisal must be conducted by the real estate appraisal organization. Appraisal result is issued after the appraisal process. Any party who is dissatisfied with the appraisal results can apply to the original appraisal organisation for a review within 15 days of the receipt of the results. If the party still has objection concerning the review, the party can apply to the real estate arbitration organisation for arbitration or initiate an action with the people's court. 

China has also adopted a system of registration of land use right and ownership of houses. Applications for registration must be submitted to the departments of land and housing administration under the local people's government at county level or above. Upon verification, certificates will be issued by the people's government at the corresponding level. In addition, the State Administration of Land has issued the Implementation of the Administration of Urban Property Law by Improving Land Registration Circular, which points out, that registration should be applied for in the following situations:

1. pre-sale of commercial premises;

2. granting of a lease;

3. change of land conditions;

4. obtaining land use right by way of granting or allocation and building of houses on the land for real estate development; and

5. mortgage of real estate.

A transferor when transferring the land use right or the real estate must produce relevant certificates. Unless such ownership is ascertained, neither land use right nor the real estate in question may be transferred. In this regard, Article 37 of the Urban Real Estate Law stipulates certain circumstances under which real estate may not be transferred. They include:

1. The land use right is obtained by mode of granting, but not meeting conditions set forth in Article 38 of the Urban Real Estate Law;

2. The right of real estate are sealed up by order of the judicial organ or decision of the administrative organ pursuant to the law or otherwise restricted;

3. The land use right is reclaimed in accordance with the law;

4. For jointly-owned real estate, written consent of other co-owners has not been obtained;

5. The ownership is in dispute; and 

6. The real estate is not registered in accordance with the law and the certificate of the ownership is not obtained.

Under the Chinese law, the transfer of land use right or real estate must be certified by written contract. The administrative departments of big coastal cities, such as Beijing, Shanghai, Shenzhen and Guangzhou, have designed standard form contracts for the transfer of land use right or real estate. Nevertheless, the officials of the administrative departments are criticized for not being familiarized with the law and administrative regulations, making those contracts incapable of protecting the interest of purchasers.

Both land use right and real estate may be mortgaged whereby the mortgagee will have the priority in compensation to be paid with funds obtained from the selling of the real estate so mortgaged. A mortgage must also be in writing and be registered with the relevant local government.

In conclusion, the real estate market in China is still relatively young. In the past, most of the land in China was allocated by the State free of charge or at very low prices. But these types of land were often subsequently transferred at a price dozens or even hundreds of times higher. This situation has induced many people to sell their land use rights, which were obtained free or at very low prices to the property market. Such behaviour has caused the market into disorder. Now, the Urban Real Estate Law has come into force. It helps to standardize and to maintain a proper administration of the property market in China. With the introduction of the new Law and expected further reform of the economy, the real estate market will continue to develop. The legal system thereof is bound to be further developed in years to come before it reaches maturity. It is predictable that local governments will take the lead in formulating rules in respect of real estate market, which will in turn encourage the central government to take further steps to establish a legal system, which is suitable for the Chinese real estate market.

 

